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filmlTv
rs By James W. Coupeitanic was. So was Waterworld. Heck, even The Adventures of Baron Munchausen was.
Blockbusters? No. Oscar winners? Wrong again. Yet these three films do share one
unfortunate characteristic - each of these pictures was over budget, drastically in some cases.
Although caused by different forces and cured by different individuals, each film eventually forced
someone to pay a great deal of money unexpectedly. Like many unforeseen expenses, these too can
be insured against. Enter stage right, a completion guaranty company.
Any and all film productions financed by non-producer third parties should have a completion
guaranty.1 In the most fundamental terms, a completion guaranty2 does exactly what its name
implies-it guarantees that a film will be completed and delivered to the distributor by a certain date.
In furtherance of this promise, the completion guarantor has the contractual authority and obligation
to: 1) compel the producer to complete and deliver the film and advance any sums in excess of the
budget required by the producer to do so, 2) take over production herself and complete and deliver the
film, or 3) abandon production and repay the financier out-of-pocket expenditures plus interest with
respect to the film up to the contractually established limit of liability.
Understanding the detailed operations of a completion guaranty requires a base knowledge of the
underlying film transaction. The simplest form of film financing involves four major players: pro-
ducer, distributor, financier, and guarantor. 3 The first contract occurs between the producer and dis-
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tributor. Under a typical arrangement, the producer agrees to make the film and deliver it to the dis-
tributor in accordance with a number of agreed upon technical specifications. In return, the distrib-
utor must pay the cost of the budget plus interest. These specs include such things as the screenplay,
running requirements, and often cast and director. Once such an agreement is in place, the produc-
er secures financing from a bank or other financier in the amount payable under the distribution
agreement. 4 The producer then assigns the distribution agreement to the bank as its sole collater-
al. 5 Simultaneously, the distributor agrees not to interfere with the film and to pay back the bank
upon timely delivery of the "completed film."6 As with any loan, the financier conducts a credit analy-
sis on the distributor and takes the risk that the distributor will default. However, banks and cer-
1c;a hit (or miss)
tain financiers are not in the business of producing films
and frequently want and need to protect themselves from
the risk that the film will not be completed in accordance
with the contractual provisions. As a result, the financier
will typically require the producer to secure a completion
guaranty. The guarantor assures that the bank's collat-
eral (the film) will be completed and delivered in a time-
ly and technically correct fashion.
In an effort to minimize the risk inherent in guaran-
teeing the completion of a motion picture, the guarantor
and financier use an inter-party agreement. 7 All of the
aforementioned participants to the financing execute this
agreement, which thereafter, by its terms, becomes the
overriding and unifying agreement of the financing
process. This document reconciles all of the inconsisten-
cies among the various contracts heretofore involved in
the transaction and sets forth, in very narrow terms, the
obligations of the completion guarantor in relation to the
film.8 In the event of conflict between the inter-party
agreement and the distribution agreement, the inter-
party agreement prevails. Therefore, the completion
guarantor insures that the film will be delivered in accor-
dance with the inter-party agreement. This relieves the
completion guarantor from the untenable position of
assuming risk based on several interdependent and
inconsistent agreements.
Obviously, the actual process of acquiring and execut-
ing a completion bond is much more complex than may
appear from this brief description. This Article seeks to
answer a number of frequently asked questions regard-
ing the obligation and liability undertaken by the com-
pletion guarantor.
The Extent of the Risk
On the surface, guarantying a film may appear like
quite a risky undertaking. In fact, however, a number of
factors aid in reducing much of the risk. One principal
factor is the existence of insurance. The insurance pack-
age for the film greatly limits the extent of the guaranty
obligation. Insurance always serves as the primary eco-
nomic protection for the film. The completion guaranty
merely supplements the insurance. In addition, the com-
pletion guaranty is further limited by the conditions and
exceptions contained in the completion guaranty itself.
As previously mentioned, the completion guarantor
insures that the film will be completed by a specified time
and in a specified manner. Of course, property and
dozens of other production issues must also be insured.
The completion guaranty provides no protection from
potential losses with regard to this interest. Therefore,
one should properly view a completion guaranty as a sup-
plemental form of security only.9 This notwithstanding,
the total insurance package will be reviewed and
approved by the completion guarantor from both a cover-
age and limit perspective since the completion guarantor
assumes responsibility for the insurance vis-A-vis the
bank or financier. In addition, the producer must pur-
chase errors and omissions, general liability, auto liabili-
ty, guild travel, workers' compensation, payroll, and
umbrella coverage. When a film is shot in a foreign loca-
tion, foreign general and auto liability must be purchased
as well as foreign workers' compensation. This compre-
hensive insurance package is designed to cover any
insurable risk on the film. In contrast, the completion
guarantor's risk is limited purely to the completion risk.
The conditions and exceptions in the completion guaran-
ty further limit the completion guarantor's potential liability.
As a first condition to the completion bond, the pro-
ducer must execute the producer's completion agree-
ment, which sets forth the rights and obligations of the
completion guarantor vis-a-vis producer.10 The guaran-
tor should also confirm that all fees due to it have been
paid and that the 10 percent contingency for the film has
been funded. 11 The completion guaranty fee, which typ-
ically equals two to three percent of the budget, usually
must be paid upon issuance of the completion guaranty
documents. 12 In addition, a completion guarantor will
sometimes require a deferred fee of one to two percent of
the budget. If required under the documentation, the
producer will pay the deferred fee only if the completion
guarantor is required advance funds towards completion
of the film.1 3 The deferred fee is either paid to the com-
pletion guarantor to hold in escrow, or reserved, but not
advanced, as part of the bank loan. This fee acts as an
additional contingency to be applied by the completion guar-
antor in the exercise of her discretion towards the comple-
tion of the film after the original contingency is depleted.
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On a theoretical level, the completion guarantor may
wish to become involved in managing the film as soon as
cost overages and/or delay problems begin to occur. The
completion guarantor would then examine why the over-
ages are occurring and require the producer to take
appropriate steps to get the production back on course.
However, the contingency fee and, if applicable, deferred
fee serve as a cushion for the guarantor. The vast major-
ity of all films that are guarantied are completed within
this 10 percent buffer. Consequently, the completion
guarantor has the necessary flexibility to work with the
producer in a constructive manner towards the common
goal of keeping the film on budget and on schedule. As a
result, the completion guarantor can frequently avoid the
need to become more directly involved with the project.
The second condition to the completion guaranty
should require that the film financier make available, as
needed, an amount equal to the budget of the film. The
producer or the completion guarantor use these monies
to pay for the items contained in the approved budget. If
the full financing of the budget is not provided according
to the approved cash schedule, the completion guarantor
ity for the producer's failure to obtain title to or license to
use the story, script, music or other rights in connection
with the film. In addition, the completion guaranty
excludes responsibility for the film infringing or alleged-
ly infringing the rights of others, including invasion of
privacy claims. Instead, the producer and the financier
would look to the errors and omissions insurance policy
for protection against these claims.
2. The completion guaranty excludes coverage for war
risk and certain specified nuclear perils. This exclusion is
standard for all policies relating to the film.
3. The completion guarantor does not guaranty that
the film will be shot in a certain way, that the director or
the actors will correctly interpret the screenplay, or that
The completion guarantor may wish to become involved
in managing the film as soon as cost overages and/or
delay problems begin to occur. The completion
guarantor would then examine why the overages are
occurring and require the producer to take appropriate
steps to get the production back on course.
does not have any responsibility to perform under the
completion guaranty. In addition, the completion guar-
antor has the right to accelerate the cash flow of the film
if required. Although the completion guarantor always
verifies the financing and the cash flow schedule to con-
firm that they can sufficiently and timely cover all
requirements of the budget, it does not assume any
financial risk regarding the credit-worthiness of the fin-
ancier. On a similar note, the completion guaranty
agreement typically prohibits the financier from interfer-
ing with the use of these funds advanced for the produc-
tion. If the completion guarantor believes that the fin-
ancier is not complying with either of these require-
ments, the completion guaranty usually sets forth a pro-
cedure whereby the completion guarantor notifies the
financier and gives the financier three business days to
cure the interference. As an additional deterrent to fin-
ancier interference, the agreement should make clear
that the financier is responsible for all costs incurred as
a result of the interference.
1 5
Typical exclusions in a completion guarantee agree-
ment include:
1. The completion guarantor will not take responsibil-
the film will be a commercial success. The completion guar-
antor is responsible only for the technical quality of the film.
4. The completion guaranty typically excludes any
responsibility for the film's failure to conform to the stan-
dards and requirements of the production code of the
Motion Picture Association of America (MPAA) or any
other group or organization of similar nature having cen-
sorship, seal, or rating authority over motion pictures,
wherever located. However, the completion guarantor usu-
ally guaranties a MPAA rating no more restrictive than R.
5. The completion guaranty further excludes deliver-
ing items not listed on the delivery schedule approved by
the completion guarantor at the start of the film. The
approved delivery schedule should be attached to the
completion guaranty and inter-party agreement as an
exhibit. The completion guaranty will also not cover editing
after the film is completed and delivered to the distributor.
6. The completion guaranty does not protect against
the risk of dishonesty, fraud, or criminality on the part of
the financier or its officers and employees or its bankruptcy.
7. The completion guaranty will not cover the legal
fees of the producer or the bank in excess of the amounts
specified in the budget. Additionally, the completion
guarantor will not be liable for the interest costs which
are in excess of the budgeted amount or if not in the
budget, an amount agreed upon between the bank and
completion guarantor. A completion guaranty fee is not
assessed on the interest in order to be covered under the
completion guaranty.
8. Losses arising from the variation in currency
exchange rates from those rates of exchange used in com-
puting the approved budget are also excluded from cov-
erage under the completion guaranty. The producer typ-
ically solves the currency loss risk by purchasing forward
contracts from the bank.
9. Any cost, expense, or delay arising from a strike, or
other labor action by the Teamsters or the International
Association of Theatrical and Stage Employees, or the
forced unionization of the film's crew by such guilds is
excluded from the completion guaranty.
16
10. The completion guarantor does not guaranty a
lien-free film, only that it will pay the costs of production
pletion guarantor, at any one time in the process, never
accumulates too much risk on an individual film or the
group of films being guarantied.
During the pre-production period, the main activities
of the producer include preparing the film for principal
photography, hiring the cast and crew, and ordering the
materials and equipment necessary for the production of
the film. In this time frame, which typically lasts four to
eight weeks, the completion guarantor bears little risk.
As a practical matter, the completion guaranty is nor-
mally not put in place until just before the shooting of the
film. Under these circumstances, the completion guar-
antor would have to sign off on any expenses incurred
until the date of closing of the completion guaranty and
make sure that all were budgeted. Even if the comple-
tion guaranty is put in place during the pre-production
period, the risk during this period is minimal. The
money spent on pre-production pales in comparison to
the amount spent during filming.
Once principal photography wraps, the completion
guarantor, although not completely out of the woods,
can breathe a great sigh of relief.
required to fulfill its obligation to complete and deliver
the films set forth in the completion guaranty. Thus, if
the producer incurs costs such as an unbudgeted wrap
party, the completion guarantor will not pay these costs
and the charge may become a lien on the film.
This list of exclusions is not exhaustive, but contains
the most basic exclusions. After the completion guaran-
tor performs the production and legal analysis on a par-
ticular film, it may also add special exclusions on a case
by case basis.
The Duration of the Risk
Due to the inherent nature of film production, the risk
faced by the completion guarantor ebbs and flows as the
film moves through the phases of production. There are
three distinct phases of the making of a film: the pre-pro-
duction period, the production period, and the post-pro-
duction period. The risk for a film going over budget is
greatest during the production period, when principal
photography takes place. Fortunately, this is also the
shortest period in the production process. Thus, the com-
During the production phase of the film, the risk to the
completion guarantor increases significantly from the
pre-production period. In production, the cast and crew
perform the bulk of the work relating to the film, which
consequently results in the greatest expenditure of
funds. As a result, the guarantor takes great pains to
insure that every step of the production process follows
the guidelines set forth in the completion agreement. For
example, the completion guarantor frequently sends a
representative to the set to make sure that the film is
being made in accordance with the approved budget,
script, and schedule. This production representative, who
may stay on the set for a few days or several weeks, views
the shooting of the film as well as the "dailies" to make
sure that the film follows the screenplay. These "eyes
and ears" of the completion guaranty company are com-
mitted to making sure that the director and the producer
are not increasing the scope of the film. Regardless of
whether a representative is sent to the set, the comple-
tion guarantor receives and reviews daily status reports
and weekly cost reports sent to it by the producer. These
reports include a summary of the estimated costs associ-
ated with finishing the project, up to and through the
delivery date. In this way, the completion guarantor is
able to closely monitor the film and take early action if
the film starts to veer off course. Once principal photog-
raphy wraps, the completion guarantor, although not com-
pletely out of the woods, can breathe a great sigh of relief.
The post-production period commences when filming
ends and the production company begins the editing
process. Few employees-limited to the editor, the direc-
tor, the producer, and key crew members-remain on the
payroll for the duration. Consequently, the funds spent
during this phase are quite limited in comparison to the
production period. The completion guarantor will ensure
against adverse developments in this phase by insisting
that the producer include funds in the budget for a post-
production supervisor who is approved by the completion
guarantor. The supervisor coordinates the activities of
post-production and makes sure that the producer, direc-
tor, and editor stay within the post-production budget
and on schedule to deliver the film on time. In addition,
the producer must continue to issue cost reports to the
completion guarantor so that the completion guarantor
can take corrective action if the post-production begins to
go over budget. Finally, if harboring any doubts regard-
ing the films conformity to specifications, the completion
guarantor can exercise its contractual right to view the
rough cut of the film to make sure that it conforms to the
technical specifications. However, a completion guaran-
tor who ignores the post-production period does so at its
own peril. Many films, not properly monitored, have
gone over budget in post-production. In sum, the com-
pletion guarantor can manage the risk during all phases
of a film's production by instituting the appropriate pro-
cedures during all phases of production.
The Guarantor's Payoff Risk
A complete payoff rarely takes place when financing
through a completion guaranty.1 7 Furthermore, the com-
pletion guarantor has substantial protections, cushions,
and cure periods regarding its payoff risk involved in
delivering the film to the distributor. If problems do
arise, the completion guarantor can ultimately arbitrate
any dispute with the distributor that cannot be success-
fully resolved within the cure periods provided for in the
inter-party agreement.
During the production of the film, the guarantor has
sole discretion to decide whether to abandon the film and
repay the financier all advanced funds or complete and
deliver the film. Even so, productions are rarely aban-
doned. The most common situation in which films are
abandoned during production involve insurable events
for which the completion guarantor would not be held
responsible. For example, when John Candy tragically
died two weeks before the end of principal photography of
Wagons East, the filmmakers abandoned the project.
However, the cast insurance on the film completely
repaid the bank all advances made to finance the film. In
such a situation, the completion guarantor does not incur
any costs on the abandonment, retains her up-front fee,
and is released from all of its obligations under the com-
pletion guaranty.18
Moreover, the "involuntary" payoff risk of the comple-
tion guaranty not covered by insurance applies only in
two situations: (1) when the film is not delivered to the
distributor on time, or (2) the film as delivered to the dis-
tributor does not conform to the technical specifications
of the inter-party agreement. While these payoff risks
may seem significant, the analysis below will show that
they are almost entirely within the control of the comple-
tion guarantor and are cushioned by the cure periods
built into the inter-party agreement. In fact, the comple-
tion guarantor underwrites both the delivery date and
the technical specifications of the film. If the completion
guarantor cannot negotiate either of these key terms to
her satisfaction, it can and should simply decline to issue
a completion guaranty for the film.
In underwriting the time frame for the film, the com-
pletion guarantor examines the budget, schedule, and
script to determine whether the film can be delivered on
the delivery date signed in the budget and schedule.
However, the completion guarantor does not accept the
budgeted delivery date as the contractual delivery date
for purposes of the completion guaranty. Most comple-
tion guarantors add a cushion of two to four weeks as a
normal part of the underwriting process to account for
unforeseen events. In addition, a further cushion period
of between 60 to 90 days of automatic extension, which
the completion guarantor can trigger is added to the
delivery date for periods of force majeure and/or exigen-
cies of production. 19 Given the broad definition of force
majeure, the completion guarantor does not have to jus-
tify extending the delivery date of the film by as many as
90 days, but must merely give notice to all parties.
The Thief and the Cobbler (released as Arabian
Knight) offers one famous example of a film where the
failure to timely delivery resulted in liability under a
completion guaranty. This payoff concerned a "pen and
ink" animation being done in England. The completion
guarantor who agreed to guaranty this film did not have
any expertise in estimating how long animated films usu-
ally take to complete. A "pen and ink" film is very differ-
ent from a live action film in that this animation requires
the drawing of thousands of individual cells which are
then hand painted in various colors. This process is a
very meticulous and lengthy operation, involving hun-
dreds of animators. As such, controlling the production
presents many challenges not typically faced by a com-
pletion guarantor. Although the completion guarantor in
question attempted to properly underwrite the film by
consulting an animation expert, it did not take into
account how complicated this animation would be to com-
plete. When the film missed the delivery date, the dis-
tributor agreed to extend the delivery date for several
months. However, the delivery date was so miscalculated
that the domestic distributor ultimately decided, after a
number of extensions, that it would no longer wait for the
film. Although the completion guarantor had to repay
the bank, it was able to complete the film by retaining the
foreign distributor and securing a new domestic distributor.
Non-compliance with the technical requirements of
the distribution agreement comprises the other potential
forfeiture risk.20 Moreover, to insure against human
technical error, the completion guarantor will only
approve crew members, such as the director of photogra-
phy, who are experienced and know how to shoot a film in
a technically correct manner. Pursuant to the producer's
completion agreement, the completion guarantor's repre-
sentative is given the right to view the results of each
day's filming in order to verify that the film is being shot
in accordance with the screenplay and in a technically
correct way. In sum, the uninsured technical risk relat-
ing to the film materials themselves is not significant
except in some of the low budget films.
An often overlooked, but potentially important, tech-
nical specification is the eventual MPAA rating.
Typically, the completion guarantor would only guaranty
a rating no more restrictive than R. This means that the
film does not contain scenes that would preclude it from
being distributed by the major film distributors and the-
ater chains, as most distributors do not market NC-17
films. Given the liberalized standards of the MPAA, the
completion guarantor has more flexibility in taking this
risk than a decade ago. Nonetheless, the completion
guarantor should follow a careful procedure before agree-
ing to such a guaranty. The completion guarantor would
first review the screenplay to make sure that it does not
contain scenes of violence or sex which pose a risk of a
NC-17 rating. In questionable situations, the completion
guarantor would get written inducement letters from the
producer and the director agreeing to shoot the screen-
play in such a way that it qualifies for an R rating. In sit-
uations where a NC-17 rating is awarded on a prelimi-
nary basis by the MPAA, the completion guarantor
should have the right to re-edit the film to qualify for an
R rating by removing the scenes to which the MPAA
objects. In addition, filmmakers typically shoot extra
footage for their films to be used in the television version
of the film. This footage often contains "cover shots"
which film around sex or violence and could substitute
for the scenes cited as objectionable by the MPAA.
If the film as delivered is timely and technically cor-
rect, then the completion guarantor has no further
responsibility and is automatically released from its obli-
gations under the completion guaranty and inter-party
agreement. Therefore, if the distributor defaults on its
payment obligation once the film is delivered, the finan-
cier has no cause of action against the guarantor.
Moreover, one should keep in mind that the number of
films encountering delivery problems due to technical
problems is minute; estimated to be fewer than 3 percent
of all films guarantied on an industry-wide basis.
The procedure for delivery of the film to the distribu-
tor is clear and structured. The producer, under close
supervision by the completion guarantor, delivers the
film elements and gives notice of delivery to the distribu-
tor with a copy to the completion guarantor. 2 1 The dis-
tributor has approximately 10 days to respond. If the dis-
tributor fails to respond, then the film is automatically
deemed delivered, the bank's payment from the dis-
tributor is vested, and the completion guarantor is
automatically released.
If the distributor objects to the film as delivered for
technical reasons it must state the specific objections in
a detailed written response. Once notified, the comple-
tion guarantor has 30 business days to cure the defects.
If the distributor still objects to the film, the delivery
becomes subject to arbitration. 22
At first glance, it might appear that the completion
guarantor would be in a payoff situation if all of the film
elements were not delivered on time. However, the doc-
uments are typically drafted to give the completion guar-
antor additional flexibility should the film encounter
time problems. If all the film elements are not delivered
by the extended delivery date (that is, the completion
guarantor has exhausted all of its cushions and extension
periods under the completion guaranty), the completion
guarantor could still deliver the missing items within the
30 day cure period-provided that the essential physical
delivery items were delivered. Typically, the distributors
routinely extend the delivery date of films beyond those
dates cushioned by the inter-party agreement. Distributors
have a built-in incentive for such extensions as they want
picture, but it must be able to articulate the reasons for
the takeover, such as the producer's failure to follow
instructions or the specific financial overages which
make the completion guarantor more exposed to finan-
cial risk. The completion guarantor usually examines
the production cost figures available after the first two
weeks of filming to make this determination. If after
examining these figures, the completion guarantor's pro-
duction executive projects that the course of production
will result in an amount equal to or greater than a cer-
tain percentage of the contingency being expended for
In situations where a NC-1 7 rating is awarded on a
preliminary basis by the MPAA, the completion guarantor
should have the right to re-edit the film to qualify for an R
rating by removing the scenes to which the MPAA objects.
the producer to create the best film possible and not to feel
pressured or rushed by an artificial delivery date.
The Risk of Tort Actions
In theory, a completion guarantor exercising his right
to terminate the producer may be accused of a wrongful
termination claim. Like with nearly all risks, however,
there are steps the guarantor can take to reduce this pos-
sibility. For example, the guarantor can predicate the
right to take over the production on accepted industry
standards and further allow the producer ample time to
cure the events giving rise to takeover. In addition, the
producer may simply be left in place-provided she fol-
lows the completion guarantor's instructions and
refrains from interfering with the completion and delivery of
the film.
The completion agreement should clearly establish the
producer's obligations towards the completion guarantor
and set forth objective standards designed to avoid poten-
tial claims of bad faith. As part of the documentation, the
producer also acknowledges and agrees to waive any
third party beneficiary interest under the completion
guaranty or any other documents to the completion guar-
anty transaction.
The takeover language in the producer's completion
agreement usually sets further standards for takeover.
This means that the completion guarantor can take over
production if it deems itself insecure with regard to the
the costs or the expenses of the production, then the com-
pletion guarantor would give instructions to the produc-
er and assume control over the film if the instructions
were not implemented. This standard can be substanti-
ated through weekly cost reports from the producer, as
all such reports must include an estimated cost of com-
pleting the film. This estimated cost to complete will
show what the film will cost if the production continues
to follow a certain course of production. By using such a
standard as part of the agreement between the producer
and the completion guarantor, both the parties know
where they stand as far as the completion guarantor's
right of takeover is concerned. 2 3
On virtually all films, the completion guarantor's rep-
resentative would examine the first cost reports after two
weeks of filming. After analyzing the data, the guaran-
tor has three potential courses of action. The guarantor
should remain uninvolved if the data, projected over the
course of the production, indicates that very little of the
contingency will be spent. If these reports indicate that
an amount between 25 and 40 percent will be exhausted
before the film wraps, then the completion guarantor
may wish to begin issuing instructions to the producer.
However, experience shows that most completion guar-
antors would likely not exercise the takeover option
unless the cost reports projected that a larger percentage
of the contingency would be exhausted by the end of prin-
cipal photography. Should the guarantor decide to take
the production over, the producer is typically granted up
to 72 hours to cure, if possible, the cause of the overages.
As a practical matter, this usually involves securing from
the distributor a deposit into the production account of
sufficient funds, in the completion guarantor's judgment,
to eliminate the overage amount and to replenish at least
part of the contingency. If the producer, financier, or dis-
tributor fails to deposit these funds, then the completion
guarantor would likely move to take over the motion pic-
ture. Unless the producer and the crew members are
uncooperative, they will stay in place and follow the
orders of the completion guarantor's representative, who
takes the necessary actions to bring the production back
on course and finish the film.
production company is a special purpose company often
formed to make the film. This indemnity is composed of
two categories. The first category provides immediate
payment indemnity relating to losses due to specific
breaches of the producer's completion agreement, which
will not be realized from a special purpose production
company.2 5 The second type serves as a general indemni-
ty covering the advances made by the completion guar-
antor to complete the film. Under this general indemni-
ty, the individual producers and the production company
both agree that any proceeds payable to them from the
exploitation of the film will first be paid to the completion
guarantor until fully recouped for its advances.
2 6
Despite common misconceptions to the contrary, the
obligation undertaken by a completion guaranty company
is quite limited and well worth the associated risk.
If only a moderate percentage of the contingency were
projected to be exhausted, the completion guarantor and
the production representative would choose a more mod-
erate approach. This strategy includes monitoring the
film more closely and meeting with the producer and the
director to encourage them to bring the production back
on course. The completion guarantor should also require
that the production representative countersign all checks
issued by producers and countersign all material and
work orders.
Shifting the Risk
A completion guarantor is not likely to obtain an
indemnity from the individual producers or, in the case of
a parent company, a corporate indemnity. However, as
discussed herein, there may be better approaches which
achieve the same protection for the completion guaran-
tor, while appealing to the producer. Accommodating the
producers is important as they, with the approval of the
financier, have the role of actually selecting the comple-
tion guarantor.
As referenced earlier in this article, the producer's
completion agreement between the completion guarantor
and the producer sets forth the producer's obligations
towards the completion guarantor.24 This arrangement
typically limits the producer's indemnification of the
guarantor to the indemnity of the production company. A
At the present time, none of the completion guaranty
companies are imposing the personal indemnity require-
ment on the producers as a normal part of the under-
writing process. All too frequently, individual producers
simply do not possess assets substantial enough and/or
would not put those assets at risk. In addition, the banks
and the financiers that lend in the entertainment area
are agreeing to look solely to the distribution agreement
as collateral, so that the loan is extended to the produc-
ers on a non-recourse basis. This is not to say that the
guarantor has no way of stressing to the producer the
need to complete the film on budget. As an alternate
route, a completion guarantor unsure about a project
could require a larger contingency up front, such as 15
percent of the direct cost budget. For a more direct
impact, the guarantor may wish to require the producer
and/or director to pledge part of their fees until delivery
of the film. Furthermore, unsold foreign territories in
excess of the collateral used for the bank loan could be
made available to the completion guarantor to further
collateralize the producer's obligation. These approaches
avoid the completion guarantor's requiring a personal
indemnity, thus avoiding any negative marketing impli-
cations for the completion guaranty company.
Recovering on the Risk
When the producer negotiates an agreement with the
distributors, one of the key terms involves the right to
receive a portion of the proceeds from the exploitation of
the film.2 7 Typically, various deductions are made from
the gross receipts of the film prior to payment of these
proceeds. These deductions include distribution fees,
gross participations to actors, distribution expenses, and
recovery of the financing costs of the film plus interest on
these items. The financing costs are paid by the distrib-
utor, upon delivery of the film, to the bank. In turn, the
completion guarantor, under its producer's completion
agreement and the inter-party agreement, requires the
producer to assign all rights to receive any proceeds from
the film payable to the producer. This assignment
attempts to protect any advances made by the completion
guarantor, although completion guarantor's recovery in
event of a loss is dependent on the commercial sucess of
the film. Additionally, the assignment is secured by a
security interest, protected by filing UCC-1 statements
in the appropriate jurisdictions and a mortgage of copy-
right with the U.S. Copyright Office. Under the inter-
party agreement, the distributor agrees to pay the pro-
ceeds of the film due to the producer directly to the com-
pletion guarantor when the completion guarantor has been
required to advance funds under the completion guaranty.
In cases where the producer has not secured a share of
the receipts of the film as part of the distribution agree-
ment, the completion guarantor negotiates directly with
the distributor to secure a recoupment position. The
guarantor then becomes the last item of cost on the film,
before the film occupies a "profit" position. The exact def-
inition of the "profit position" of a picture varies from dis-
tributor. In essence, however, it is the point at which the
distributor has recovered its investment in the film, its
financing costs, print and advertising costs, distribution
fees, and interest on all these items and is subject to fur-
ther deduction for residuals and participations by actors
and the director. Under this approach, the completion
guarantor would recoup before either the distributor or
the producer received any "net profits" from the film.
Obviously, the completion guarantor must carefully
underwrite the producer's recoupment position. If cor-
rectly done, this recoupment can work to reimburse the
completion guarantor for part or all of its advances plus
interest. For example, the completion guarantor fully
recovered the approximately $1 million in over budget
funds in Fried Green Tomatoes due to the favorable
recoupment position negotiated between the producer
and distributor.2 7
Spreading the Risk
In the completion guaranty transaction, distributors
have no active involvement in making the film. Their
role involves simply paying for the film upon delivery
after its completion. As a result, they could not be added
as a party to the completion guaranty or give any indem-
nification to the completion guarantor. As part of the
financing arrangement, described herein, the distributor
gives up any controls it may have under the distribution
agreement. Indeed, the inter-party agreement specifical-
ly requires the distributor to give up any supervisory or
takeover rights in the film in favor of the completion
guarantor. As a result, the distributor becomes a passive
party to the financing transaction. After it negotiates the
technical specifications with the completion guarantor, it
does not become active in the process until the film is
delivered. As a practical matter, the completion guaran-
tor will allow the distributor to enhance or improve the
film as it moves through the production process.
However, the distributor must deposit, in advance, the
full costs of any requested enhancements or changes
made to the film into the production account. The com-
pletion guarantor has sole control over determining how
much the distributor must deposit and how many weeks
this change will add to the delivery date. The completion
guarantor will add a cushion to any estimate and secure
an agreement from the distributor for additional funds
and time if the original estimate turns out to be insuffi-
cient. Therefore, although the distributor may be allowed
a certain level of input into the process, the inherent
nature of the relationships keeps the risk from shifting
onto the distributor.
28
Still Worth the Risk
Despite common misconceptions to the contrary, the
obligation undertaken by a completion guaranty compa-
ny is quite limited and well worth the associated risk. As
an initial matter, the obligation merely serves as second-
ary policy to all the other insurance on the motion pic-
ture. Second, the completion guaranty sets forth a num-
ber of conditions and exceptions which further narrow
the obligation of the completion guarantor. Finally, the
inter-party agreement works to reduce the completion
guarantor's exposure by requiring the completion guar-
antor to deliver a film which conforms to well-defined,
narrow, technical qualifications.
Most completion guarantors will use their experienced
team of production, legal and financial professionals to
carefully underwrite each film. By implementing their
procedures in a consistent manner, these professionals
can insure that each film fits within the completion guar-
antor's underwriting parameters (i.e., the screenplay can
be made, for the budget, and within the time allowed in
the production schedule). Also, the team will jointly eval-
uate the credentials of the producer and director to deter-
mine whether they present a good risk for a completion
guaranty.29 Completion guarantors will also establish
careful monitoring systems for the film as it moves
through the various stages of production, including as
previously mentioned receiving regular reports and send-
ing representatives to the set when appropriate. Special
attention will be focused on all films when they are in
principal photography. Moreover, the completion guar-
antor will design and implement special controls on a
case by case basis, in light of the special production fac-
tors of a particular film. This business can be done with
minimal losses and substantial returns-if careful
underwriting and monitoring procedures are used and
administered through a highly trained and specialized
professional staff. +
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